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Defendant, William Tony Wright, pled guilty to one count of violation of the Motor Vehicle
Habitual Offender Act (MVHO), Tenn. Code Ann. § 55-10-616, a Class E felony. Pursuant to a
negotiated plea agreement, wherein other pending charges were dismissed, he was sentenced as a
Range |1, multiple offender, with the length and manner of service to be determined by the trial
court. Thirty dayslater, and prior to the sentencing hearing, Defendant filed amotion to dismissthe
count of theindictment to which he had previously pled guilty. Inthealternative, Defendant moved
towithdraw hisguilty plea. Defendant asserted that he should beallowed to withdraw hisguilty plea
becausehewas*“legally innocent” of the charge of violation of the MVHO Act. He argued that the
order declaring him a motor vehicle habitual offender was not effective & the time of the offense
becausethe order failed to comply with Rule 58 of the Tennessee Rules of Civil Procedure. Onthe
same date, hefiled amotion in Rutherford County Circuit Court Case No. M-43411 to obtain relief
from the order declaring him an habitual motor vehicle offender pursuant to Rule 60.02 of the
Tennessee Rules of Civil Procedure. Both motions were denied by the trial court, and following a
sentencing hearing, Defendant was sentenced to serve four years in the Tennessee Department of
Correction. Defendant has appealed in both cases, and they have been consolidated for our
consideration. Inaddition to appealing thedenial of hismotions, Defendant arguesthat the sentence
for violation of the MVHO Act isexcessive. After areview of therecord, weaffirm the judgments
of the trial court.
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OPINION
BACKGROUND

In order to properly address Defendant’ sissues, it isnecessary to set forth, in chronological
order, the proceedings which transpired leading up to, and concluding with the conviction from
which hehasappealed. All proceedingswerein the Rutherford County Circuit Court. In December
1997, an indictment in Case No. 42962 was pending wherein Defendant was charged with driving
on revoked license, fourth offense. On December 11, 1997, the District Attorney filed and served
on Defendant’s counsel in that criminal proceeding, a “petition” to declare Defendant a motor
vehicle habitual offender, pursuant to Tennessee Code Annotated section 55-10-618. The case
number for the MVHO proceedings is M-43411. Also, on December 11, 1997, Defendant, his
counsel, and thetrial court, signed Defendant’ swaiver of hisright to ten daysnotice prior to thetrial
court ruling on the State’ s petition to declare him amotor vehicle habitual offender.

Furthermore, the same day, Defendant pled guilty to the offense of driving on a revoked
licensein Case No. 42962. Thiswasthe “triggering offense” for Defendant to be declared a motor
vehiclehabitual offender. Under the “specid conditions’ portion of the standard form judgment in
CaseNo. 42962, thereisincluded, “ Defendant isdeclared aMotor Vehicle Habitual Offender.” The
judgment in Case No. 42962 was signed by thetrial court, the prosecutor, and Defendant’ s counsel.
The judgment in the criminal case wasfiled December 15, 1997. On December 16, 1997, an order
whichwasdated December 11, 1997, wasfiled in Case No. M-43411, the MV HO proceeding. This
order declared Defendant a motor vehicle habitual offender, and prohibited him from operating a
vehicle on the highways of the State of Tennessee for a period of three years, and ordered him to
surrender any driver’ slicenseto operate avehicle on the public highways of the State of Tennessee.
This order was signed only by thetrial court, and there is no certificate of serviceindicating that a
copy of the order was sent to Defendant or his counsel.

Approximately one and one-half years later, on June 10, 1999, ajudgment in Case No. F-
47084 wasfiled reflecting that Defendant was convicted of the Class E felony offense of violation
of the MVHO Act, that he had pled guilty to this offense on June 7, 1999, and that the offense
occurred on September 26, 1998. He was sentenced to serve one year in the Department of
Correction.

On May 8, 2000, Defendant was arrested for driving on arevoked license, seventh offense.
InJuly 2000, in Case No. 49336, the Rutherford County Grand Jury returned atwo-count i ndictment
against the Defendant, charging himin count onewith driving on arevoked license, and in count two
with driving in violation of the MVHO Act. Each of these offenses related to the May 8, 2000
incident. Subsequently, Defendant was indicted in Case No. 49799, again with two counts, one for
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driving on arevoked licenseand another for violating theMVHO Act, with both offenses pertaining
to an incident on August 22, 2000.

On January 22, 2001, Defendant pled guilty to the MVHO offense in Case No. 49336,
pursuant to anegotiated pleaagreement. Heagreed to be sentenced asaRangell, multiple offender,
35%, and al other charges in Case Nos. 49336 and 49799 were dismissed. As a part of a plea
agreement, the length of sentence, and any fine, were to be determined by the trial court following
a sentencing hearing. The sentencing hearing was set for February 26, 2001.

On February 21, 2001, counsel for Defendant filed, in the origina case declaring him a
multiplevehicle habitual offender (Case No. 43411), a“Motion for Relief from Judgment.” Inthis
pleading, Defendant argued that the original order declaring him amotor vehicle habitual offender
was not effective because it was not signed by Defendant or hiscounsel and therewas no certificate
of service, inviolation of Rule 58 of the Tennessee Rules of Civil Procedure. The motion for this
relief wasfiled pursuant to Rule 60.02 of the Tennessee Rules of Civil Procedure. Also on February
21, 2001, Defendant filed a motion in Case No. 49336 requesting the court to dismiss the count to
which he had pled guilty on January 22, 2001, or in the dternative, alow him to withdraw hisguilty
plea. The basis of this motion was that the order declaring him an habitual motor vehicle offender
was not effective, and his lawyer had not advised him that he was*legally innocent” of the charge
prior to the entry of his guilty plea. Thetrid court denied both motions and sentenced Defendant
to servefour yearsin the Department of Correction for hisconviction of violation of theMVHO Act
in Case No. 49336.

In this appeal, Defendant has presented three issues, which are paraphrased here:

. Whether Defendant’ s counsel’ sfalure to inform Defendant that he may be “legdly
innocent” isa“fair and just” reason for thewithdrawal of Defendant’ sguilty pleato
violation of the MVHO law in Case No. 49336.

I1.  Whether thirty daysisa*“reasonable time” to file a motion pursuant to Rule 60.02,
Tennessee Rules of Civil Procedure, seeking relief from the order declaring
Defendant to be a motor vehicle habitual offender.

1. Whether the trial court erred by imposing the maximum sentence.
MVHO ORDER AND MOTION TO WITHDRAW GUILTY PLEA

Determination of thefirst twoissuesturnsupon resol ution of whether Defendant should have
been granted relief from the order declaring him amotor vehicle habitual offender pursuant to Rule
60.02 of the Tennessee Rules of Civil Procedure. Defendant’ s motion asserted that the order was
not in compliance with the provisions of Rule 58 of the Tennessee Rules of Civil Procedure, and
therefore, was not effective against him.



Rule 58 of the Tennessee Rules of Civil Procedure providesin pertinent part as follows:

Entry of ajudgment or an order of final disposition is effective when a judgment
containing one of the following is marked on the face by the clerk asfiled for entry:

Q) the signatures of the judge and all the parties or counsel; or

2 the signatures of the judge and one party or counsel with a certificate of
counsel that acopy of the proposed order has been served on al other parties
or counsel; or

3 the signature of the judge and a certificate of the clerk that a copy has been
served on all other parties or counsal.

Rule 60.02 of the Tennessee Rules of Civil Procedure provides, in pertinent part, that

On motion and upon such terms as are just, the court may relieve a party or
the party's legal representative from a final judgment, order or proceeding for the
following reasons: (1) mistake, inadvertence, surprise or excusabl e neglect; (2) fraud
(whether heretofore denominated intrinsic or extrinsic), misrepresentation, or other
misconduct of an adverse party; (3) the judgment isvoid; (4) the judgment has been
satisfied, released or discharged, or aprior judgment upon which it isbased has been
reversed or otherwise vacated, or it is no longer equitable that a judgment should
have prospective application; or (5) any other reason justifying relief from the
operation of thejudgment. The motion shall be made within a reasonabletime, and
for reasons (1) and (2) not more than one year after the judgment, order or
proceeding was entered or taken. (emphasis added).

The State conceded at trial, and again on appeal, that the order declaring Defendant amotor
vehiclehabitual offender does not comply with all of the requirements of Rule 58 of the Tennessee
Rules of Civil Procedureinthat it was signed only by the trial court and doesnot have acertificate
of service showing a copy was served upon Defendant. However, the State asserts that since the
MVHO proceedings were pursuant to Tennessee Code Annotated section 55-10-618, compliance
with Rule 58 is not required. We do not agree. Tennessee Code Annotated section 55-10-618
constitutes an alternative method to initiate a proceeding by which the trial court may declare a
person to be a motor vehicle habitual offender. The end result sought by the State in such
proceedings is the same, that is, an order declaring a person amotor vehicle habitual offender. It
remains that the proceeding iscivil in nature, see State v. Sneed, 8 S.W.3d 299, 301 (Tenn. Crim.
App. 1999), and therefore, compliance with the Tennessee Rules of Civil Procedureisstill required.
Nevertheless, we concdude that Defendant is not entitled to rdief from the order declaring him a
motor vehicle habitual offender.



We are not unmindful of the unpublished opinion in State v. Donnie M. Jacks, No.
03C01-9108-CR-00256, 1992 WL 84220, Anderson County (Tenn. Crim. App., Knoxville, April
28, 1992), no Rule 11 app. filed, mandate issued Sept. 11, 1992. In that case, the defendant was
declared amotor vehicle habitual offender on July 25, 1990, pursuant to adefaultjudgment. Hewas
arrested in April 1991, for violation of the MVHO law. On June 12, 1991, the defendant filed a
motion to set aside the default judgment pursuant to Rule 60.02 of the Tennessee Rules of Civil
Procedure. Thejudgment was not signed by the defendant, and therewas no certification that acopy
of the judgment had been served on the defendant. Our Court held that since there was not
compliance with Rule 58 of the Tennessee Rules of Civil Procedure, that pursuant to Rule 60.02 of
the Tennessee Rules of Civil Procedure, the judgment was not in effect when the defendant was
arrested. However, Jacks, involved theinitial criminal proceeding against the defendant following
the declaration of the defendant as amotor vehicle habitual offender. Clearly, there was no proof
that the defendant had notice of entry of the order declaring him to be a motor vehicle habitual
offender.

Asstated by the Tennessee Court of Appeasin Mastersby Mastersv. Rishton, 863 S.\W.2d
702 (Tenn. Ct. App. 1992), the purpose of Rule 58“isto insurethat aparty isaware of the existence
of afinal, appealable, judgment in alawsuit in which heisinvolved.” Id. at 705. In Rishton, the
final order in question contained a certificate of servicethat all parties had been served with a copy
of the order prior to its entry. However, at oral argument in the court of appeals, counsel for the
defendant conceded that the order was never actually served upon the plaintiffs. The court of
appeals held that even though, on the face of the order, there was compliance with Rule 58, non-
compliance with the certificate of service resulted in the judgment not being a final appealable
judgment. Id. Pursuant to Rishton, werely on substance over form. Knowledgeof theorder entered
by atrial court isthe primary determining factor.

In the case presently on appeal, Defendant clearly had knowledge of the existence of the
order declaring him to be a motor vehicle habitual offender a the time he was charged with the
commission of the offense occurring on September 26, 1998, to which he later pled guilty in June
1999. Even though the order, on its face, does not comply with all of the provisions of Rule 58,
thereis no doubt that Defendant had notice of entry of the order when he pled guilty to the MVHO
violation in June 1999, almost a year before the commission of the offense which is the subject of
thisappeal. Itisclear that Defendant isnot entitled to relief becauseof afailureto fully comply with
Rule58, unlessheisentitled to relief under Rule 60.02. Taking into consideration thetotality of the
circumstances, we conclude that Defendant is not entitled to relief pursuant to Rule 60.02. He was
in court, represented by counsel, on a crimina charge of driving on revoked license, when his
counsel was served with a petition to declare Defendant a motor vehicle habitual offender. He
signed awaiver of the ten-day notice requirement, to dispose of the motor vehicle habitual offender
matter. He pled guilty to the charge of driving on arevoked license, and that judgment signed by
his counsel, the prosecutor, and the trial court, plainly stated that he had been declared a motor
vehicle habitual offender. In June 1999, he pled guilty to the offense of violating the MVHO law,
which was based upon the order previoudly filed declaring him to be a motor vehicle habitual
offender, the same order he challengesin this appeal. Asaresult, the motion filed on February 21,
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2001, wasnot filed withina*® reasonabletime” to grant Defendant relief from the order declaring him
to be amotor vehicle habitual offender in Case No. M-43411. Therefore, thetria court did not err
in denying Defendant’ smotion for relief fromthe order declaring him to be amotor vehicle habitual
offender.

Having reached this conclusion, it is axiomatic that the trial court did not err in denying
Defendant’s motion to withdraw his guilty plea, based upon the assertion that his attorney did not
advise him that he was “legally innocent” of the charge of violation of the MVHO law. The basis
of this motion to withdraw the guilty plea depended upon afinding that the order declaring him to
be amotor vehicle habitual offender was not effective at the time of the commission of the offense
on May 8, 2000. Since we have concluded that the order was effective as to Defendant at the time
of the commission of this offense on May 8, 2000, we conclude that the trial court did not err in
denying Defendant’ s motion to dismissthe indictment, or in the alternative, allow him towithdraw
his guilty plea. Accordingly, Defendant is not entitled to relief on hisfirst two issues.

SENTENCING

The trial court sentenced Defendant to four years, the maximum sentence as a Range |1
multiple offender. The Defendant does not contest the applicability of, or the weight accorded to,
the enhancement factors found by the trial court. Instead, Defendant argues that his sentence is
excessive because the trial court faled to consider any mitigating circumstances.

When the defendant chalenges the length, range, or manner of service of a sentence, this
Court conducts ade novo review of the record with a presumption that the determinations made by
the sentencing court were correct. See Tenn. Code Ann. 88 40-35-401(d), -402(d) (1997).
"However, the presumption of correctnesswhich accompaniesthetrial court'sactionisconditioned
upon the affirmative showing in the record that the trial court considered the sentencing principles
and all relevant facts and circumstances.” State v. Ashby, 823 SW.2d 166, 169 (Tenn. 1991). In
conducting ade novo review, thiscourt must consider (a) all the evidence at trial and the sentencing
hearing, (b) the presentence report, (¢) the sentencing principles, (d) the arguments of counsel, (€)
the nature and characteristics of the offenses, (f) any statutory mitigating and enhancement factors;
(g) any statement that the Defendant made on his own behalf, and (h) the defendant’ s potential for
rehabilitation. See Tenn. Code Ann. 88 40-35-102, -103, -210(b) (1997). The burden of showing
that a sentence was improper is upon the appealing party. See Tenn. Code Ann. § 40-35-401(d),
Sentencing Commission Comments.

In sentencing, if no enhancement or mitigating factors exist, the presumptive sentence for
Class B, C, D, or E felonies shall be the minimum sentence in the range, and the presumptive
sentence for a Class A felony is the midpoint of the range. See Tenn. Code Ann. § 40-35-210(c)
(1997). Where one or more enhancement factors apply but no mitigating factorsexist, thetrial court
may sentence above the presumptive sentence, but still within the range. See Tenn. Code Ann. §
40-35-210(d) (1997). Should both enhancement and mitigating factors exist, the trial court must
begin sentencing at the presumptive sentence (i.e., themidpoint of therangefor ClassA feloniesand
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the minimum sentence in the range for Class B, C, D, and E felonies), enhance the sentence within
the range as appropriate for the enhancement factors and then reduce the sentence within the range
asappropriate for the mitigating factors. Seeid. at 8§ 40-35-210(¢e) (1997). To facilitate meaningful
review, a trial court’s final sentencing decision must “identify the mitigating and enhancement
factorsfound, state the specific facts supporting each enhancement factor found, and articul ate how
the mitigating and enhancement factors have been evaluated and balanced in determining the
sentence.” State v. Jones, 883 S.W.2d 597, 599-600 (Tenn. 1994). If thetria court's findings of
fact are adequately supported by the record, this court may not modify the sentence evenif it would
have preferred adifferent result. See State v. Fletcher, 805 S\W.2d 785 (Tenn. Crim. App. 1991).

Itiscorrect that thetrial court did not stateinitsruling from the bench that it had considered
any mitigating factors. However, at the sentencing hearing, Defendant’ s counsel merely stated that
the Defendant was seeking “ leniency,” without asserting the applicability of any particular mitigating
factors. Yet, since the trial court did not indicate that it even considered mitigating factors, our
review is de novo without a presumption of correctness.

First, Defendant assertsthat thetrial court did not find mitigating factor (1), that his conduct
neither caused nor threatened seriousbodily injury. We notefrom therecord that the officer arrested
the Defendant after observing him make improper lane changes, and that in the course of driving,
the Defendant’ sfiancé slegswerehanging out thewindow. Defendant testified that hedid not make
improper |ane changes because he had his “hazard lights’ on, and that he was taking his fiancé to
the emergency room of a hospital because she had been bitten by a brown recluse spider. Our de
novo review compels us to conclude that this mitigating factor is not applicable. Next, Defendant
contends that the trial court should have applied mitigating factor (3), that substantial grounds
existed tending to excuse or justify the defendant’s criminal conduct, though failing to establish a
defense. Again, Defendant relies upon his testimony that he was driving his fiancé to the hospital
for emergency care following a spider bite. Defendant submitted no proof to corroborate his
testimony about the medical necessity to drive hisfiancéto the hospital for a spider bite, in lieu of
ambulance transportation or other transportation by friends or family members. Wefind that this
factor, if applicable, would beentitled to very littleweight. Finally, Defendant assertson appeal that
the trial court erred by not applying mitigating factor (11), that although guilty of the crime, the
defendant committed the offense under such unusual circumstancesthat itisunlikely that asustained
intent to violate the law motivated the criminal conduct. Our review of the record shows that this
factor is not applicable. Defendant has an extensive history of driving on a revoked and/or
suspended license, he had aprior conviction for violation of MVHO law, and when testifying about
the offense committed on August 22, 2000 (the charges which were dropped in the negotiated plea
agreement), Defendant stated “| just figured | wasgoingto jail onthe other one, so | just went ahead
and started driving.” This particular mitigating factor was clearly inapplicable.

Thetrial court found four enhancement factors which, as stated above, Defendant does not
contest on appeal .



A. Factor (2), the defendant has a previous history of criminal convictions or criminal
behavior in addition to those necessary to establish the appropriate range;

B. Factor (8), the defendant has a previous history of unwillingnessto comply with the
conditions of a sentence involving release into the community;

C. Factor (13), the felony was committed while on probation from a prior felony
conviction;

D. Factor (20), the defendant was adjudicated to havecommitted adelinquent act or acts
asajuvenile that would constitute afelony if committed by an adult.

Our areview of the record showsthat all four of these factors are entitled to great weight in
Defendant’ scase. Evenif al three of themitigating factorsargued by Defendant on thisappeal were
applicable, a maximum sentence of four years, due to the great weight to which the enhancement
factors are entitled, would be appropriate. Defendant is not entitled to relief on thisissue.

CONCLUSION

For the foregoing reasons, we affirm the judgments of thetrial court.

THOMAST. WOODALL, JUDGE



